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Title
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Disciplinary Action: Complaints About Subordinate Judicial Officers
(amend Cal. Rules of Court, rules 6.655(i) and 6.603(c)(4)(C); repeal section
16, Standards of Judicial Administration)

Summary

The proposed amendment to rule 6.655(i) would preclude a presiding judge
from taking any disciplinary action against a subordinate judicial officer
(SJO) without first giving the SJO a copy of the complaint or a summary of
the allegations and an opportunity to respond. The proposal would also
repeal section 16 of the Standards of Judicial Administration as superfluous
and delete the reference to section 16 in rule 6.603(c)(4)(C).

Source

Trial Court Presiding Judges Advisory Committee

Staff

Mark Jacobson, Attorney, 415-865-7898, mark.jacobson@jud.ca.gov

Discussion

Rule 6.655 sets forth the procedure for the handling of complaints about
SJOs by presiding judges. After initial review of a complaint, the presiding
judge may close the matter, conduct a preliminary investigation, or conduct
a formal investigation. (Rule 6.655(g).) One difference between a
preliminary investigation and a formal investigation is the type of discipline
that can be imposed afterward. Following a preliminary investigation, a
presiding judge may take “appropriate informal action, which may include a
reprimand or warning . . ..” (Rule 6.655(i)(4)(B).) If the presiding judge
finds a basis for proceeding further, he or she may conduct a formal
investigation, which can result in an oral or written warning, a private or
public reprimand, suspension, or termination. (Rule 6.655(j)(3).)

If the matter proceeds to a formal investigation, rule 6.655(j)(1)(B) provides
that as soon as practicable, the presiding judge “shall give the subordinate
judicial officer a copy of the complaint or a summary of its allegations and
allow the subordinate judicial officer an opportunity to respond.” There is
no such requirement at the preliminary investigation stage even though an
SJO is subject to discipline in the form of an informal reprimand or warning.
Rather, rule 655(i)(3) states that a presiding judge “may give the subordinate
judicial officer a copy of the complaint or a summary of its allegations and
allow him or her an opportunity to respond.” (Emphasis added.)

Because rule 6.655’s notice provisions relating to preliminary investigations
are discretionary, it is possible that a presiding judge could discipline an SJO
without providing notice and an opportunity to respond to the allegations.
There is concern that this procedure may not offer sufficient protections for
SJOs. In addition, affording the SJO notice and an opportunity to respond
would allow the SJO to provide important information to the presiding judge
to help focus the inquiry and perhaps to help structure the response
ultimately sent to the complainant.
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This proposed amendment to rule 6.655(i) would require a presiding judge
to give the SJO both notice and an opportunity to respond when the
presiding judge intends to issue an informal reprimand or warning following
a preliminary investigation. It would not require notice and an opportunity
to respond if the presiding judge intends to take other informal action.

Notice and an opportunity to respond would not have to be provided in every
preliminary investigation because the investigation could be limited to
reviewing the case file or a transcript and determining that there is no merit
to the complaint. In such cases, no purpose would be served by providing
notice and an opportunity to be heard, and the amended rule would not
require it.

Thus, the rule would be amended so that a presiding judge cannot issue a
reprimand or a warning to an SJO without giving the SJO a copy of the
complaint or a summary of its allegations and an opportunity to respond. If
the presiding judge does not intend to take any disciplinary action, providing
notice and an opportunity to respond would remain discretionary.

This proposal would also repeal section 16 of the Standards of Judicial
Administration. Section 16, adopted effective July 1, 1978, sets forth
guidelines for processing complaints against court commissioners and
referees. Rule 6.655, which also contains procedures for handling
complaints about SJOs, was adopted effective November 20, 1998. The rule
incorporates all the provisions of section 16 except the one stating that “a
copy of the complaint should be supplied to the commissioner or referee,
who should be allowed an opportunity to respond.” This provision would be
superseded by the proposed amendment to rule 6.655. Section 16 was
retained when rule 6.655 originally was adopted to provide guidance in the
discipline of SJOs in matters not within the jurisdiction of the Commission
on Judicial Performance.

Section 16 would be repealed because it is superfluous and creates
ambiguity. First, virtually all of section 16°s provisions were incorporated
into rule 6.655. Second, courts have discretion to apply the procedure in the
rule to complaints about conduct that would not be within the jurisdiction of
the Commission on Judicial Performance. However, the repeal of section 16
would not mean that presiding judges are required to employ the rule 6.655
procedure when they handle such complaints. Under rule 6.655(h)(1)(B),
the presiding judge can close the matter. If the complaint raises concerns
about job performance short of misconduct, the presiding judge can address
the issue as he or she deems appropriate. Finally, section 16 does not
provide any guidance on how a presiding judge should handle such
complaints.

If section 16 is repealed, the reference to it in rule 6.603 should be removed.
Rule 6.603(c)(4)(C) directs presiding judges to “[p]repare and submit to the
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judges for consideration and adoption procedures for receiving, inquiring
into, and resolving complaints lodged against court commissioners and

referees, consistent with rule 6.655, giving due consideration to section 16 of
the Standards of Judicial Administration.”

The text of the amended rules is attached at pages 4-7.

Attachment
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Rule 6.655 of the California Rules of Court would be amended effective January 1, 2006, to
read:

Rule 6.655. Complaints against subordinate judicial officers
(a)-(h) ***

i) @O-)***

(3) The presiding judge may give the subordinate judicial officer a copy of the complaint
or a summary of its allegations and allow him or her an opportunity to respond. The
presiding judge must give the subordinate judicial officer a copy of the complaint or a
summary of its allegations and allow the subordinate judicial officer an opportunity to
respond before the presiding judge takes appropriate informal action in the form of a
reprimand or warning as described in subdivision (i)(4)(B).

(4)-(5) ***

=) >*>
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Rule 6.603 of the California Rules of Court would be amended effective January 1, 2006, to
read:

Rule 6.603. Authority and duties of presiding judge
(@)-(b) = >~
(c) [Duties] * **
(4) (Oversight of Judicial officers) The presiding judge shall:
(A)-(B) * >~
(C) [Commissioners] Prepare and submit to the judges for consideration and

adoption procedures for receiving, inquiring into, and resolving complaints
lodged against court commissioners and referees, consistent with rule

6.655;.giving-due-consideration-to-section-16-of the Standards-of Judicial
rinistration:
(D)-(E) **~
(5)—-(11) ***

(d)***
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Section 16 of the Standards of Judicial Administration would be repealed effective January 1,
2006:
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